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Thomas K. Clancy, United States v. Jones: Fourth Amendment Applicability
in the 21st Century, 10 OHIO STATE J. CRIM. L. 303, 303 (2012).
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property rights) » & B g w2 see Orin S. Kerr, The Fourth Amendment
and New Technologies: Constitutional Myths and the Case for Caution, 102
MICH. L. REV. 801, 820-823 (2004). Orin Kerr#¥ #2324 Katzk & m = ¥ &

R T AEPI SR A B (BB 0 BA R TR AEL
FEAET > R AI T A E T A3 d TEARE P TR
% Fsﬁ/—tirf“i» CREE E T R F EL SRR N g C R S
o 2t Mgy o e 0 YKatzd TR ET AR BAP T AR
EREOSI SRR E A X8 8 S L AR s R R A
1*‘9'362}\7- FlFE 2 o }E;;&«y'rrg,} BEEA o )}f’p\,

FARL AP T HOM O ek A AR SRS W AT
A4 o f AR TR FIERI G UP A P RE AR
AR MA@ b R G R Ak 2 MR A PR 4
EAEA] o ¥ B 0 2 A BAE > B3l E129-130 -

—m"‘?*



GPSefr i M B siksm 229

(TR ERR

WERRSCEEAR I IEBUN R EARM ERE Z (RIFE - B
I B Z 2 AT Ry > BT IR BUN A B K22 3 $# & ( general
search) ~ fII#f » fRRE {8 A F EE HETT o2 2 ° - FAE LB Entick v.
CarringtonZ£ > Bl E /R T R EUE T & A 2 B 7 40 I 1
B B ARERATAZ FrmiE R BER - HLETRRE AL © A
PESE A AFTE  TEEMHEEREEME", - £Boyd v. United
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METRA L AREEREEEEZEER - I - HI2 T AESilverman
v. United States'*% » FRREM IS (IS EB AR L ER © A

Thomas K. Clancy, What Does the Fourth Amendment Protect: Property,
Privacy, or Security?, 33 WAKE FOREST L. REV. 307, 316-320 (1988); The
Supreme Court-Leading Cases, 127 HARV. L. REv. 228, 230-231 (2013);
Kerr, supra note 5, at 809-827; WAYNE R. LAFAVE, JEROLD H. ISRAEL,
NANCY J. KING, ORIN S. KERR, CRIMINAL PROCEDURE, 149-150 (2009).
Entick v. Carrington, 95 Eng. Rep. 807, 817 (K.B. 1765)(“our law holds the
property of every man so sacred, that no man can set his foot upon his
neighbor’s close without his leave; if he does he is trespasser....and if he
will tread upon his neighbor’s ground, he must justify it by law.”).
Boyd v. United States, 116 U.S. 616, 627, 628 (1886).
Olmstead v. United States, 277 U.S. 438, 464 (1928); Clancy, supra note 4,
at 304-305.

% Silverman v. United States, 365 U.S. 505, 511 (1961).



230 20194 & B R AH A SR MFH T iR L E

RAMEEIEALAT - i SR 2 B A -

B MERR - BYEMEES (physical intrusion) £
FEEEs » LB ARV AR - HERYE S AR E
DU HUHRE B s R B R - BhinE A R E R
T BRI BERNES WG SR REEREE - 7B
EEBHE R LHBHEGHREEE - SUB T EREE
AMEER (the trespass test) | o

(DERFER

TEBRGRAEAR - S 250 [ 15 T U B o 5 A A L
BB PR A EEE S 2 1Tk B O > S R 3R i A
R TIO TS S BB LA S 2 - BRI AE
NS A ATy E R S A I B IR S 46
TR ER o AYUESHE LI EEE A A AR - BT
BEENBALES - Eil 0 BE LOEEMAZIBLE - B
HUER i AMEERD - AR A BB E e REREE - £
Katz v. United States?%& » PR EZE #4518 F 2 AN LB SRS 41
ZpEEERE LA N BS EE  IE BRI AE B LIRS - %
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" See Jones, 132 S. Ct. at 945, 949; David P. Miraldi, Comment, The

Relationship Between Trespass and Fourth Amendment Protection After
Katz v. United States, 38 OHIO ST. L.J. 709, 710 (1977).

Katz v. United States, 389 U.S. 347, 357 (1967).

See JOSHUA DRESSLER & GEORGE C. THOMAS III, CRIMINAL PROCEDURE:
INVESTIGATING CRIME, 77 (2006); RONALD JAY ALLEN, WILLIAMS J.
STUNTZ, JOSEPH L. HOFFMANN, DEBRA A. LIVINGSTON & ANDREW D.
LEIPOLD, COMPREHENSIVE CRIMINAL PROCEDURE 361, 367-370 (2011);
Daniel Solove, Fourth Amendment Pragmatism, B. C. L. REv. 51, 1511,
1511-1521 (2010); William C. Heffernan, Fourth Amendment Privacy
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Interests, 92 J. Crim. L. & Crim. 1, 9-11 (2001); John B. Mitchell, What
Went Wrong with the Warrant Court’s Conception of the Fourth
Amendment?, 27 NEW ENG. L. REV. 35, 47-53 (1992); Christopher Slobogin,
Technologically-assisted  Physical ~Surveillance: The American Bar
Association’s Tentative Draft Standards, 10 HARV. J. L. & TECH. 383, 439-
440 (1997).

Kerr, supra note 5, at 817.
Katz, 389 U.S. at 361.
ZHE Rl 886
Jones, 132 S. Ct. at 945.
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Jones, 132 S. Ct. at 950.
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2 Jones, 132 S. Ct. at 950 (“The text of the Fourth Amendment reflects its

close connection to property, since otherwise it would have referred simply
to “the right of the people to be secure against unreasonable searches and
seizures”; the phrase “in their persons, houses, papers, and effects” would
have been superfluous. Consistent with this understanding, our Fourth
Amendment jurisprudence was tied to common-law trespass, at least until
the latter half of the 20th century.”) # kF#3i& F % [ L 2 F Alitoz_ %
bR A2 ERAKatzh i 0 SREA DB RG AP AT RIS
ZoM— Pk gy ¥ U Harland 2 F $ 2 T AR IEf B B R HW
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1d. at 952.

1d.

Id. at 953.
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% Barry Friedman, Privacy, Technology and Law, N.Y. TIMES, Jan. 29, 2012,

at SRS, available at http://www.nytimes.com/2012/01/29/opinion/sunday/
in-the-gps-case-issues-of-privacy-and-technology.html (last visit on Aug.
31, 2019); Jace C. Gatewood, It’s Raining Katz and Jones: the Implications
of United States v. Jones —A Case of Sound and Fury, 33 PACE L. REv. 683,
684, 692,701 (2013).
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28
29

Kyllo v. United States, 533 U.S. 27, 37 (2001).

Heidi Reamer Anderson, The Mythical Right to Obscurity: A Pragmatic
Defense of No Privacy in Public, 7 ISILP 543, 562 (2012).

DANIEL J. SOLOVE, UNDERSTANDING PRIVACY, 110-111 (2008).

1d. at 7, 161; Patricia Sanchez Abril, Recasting Privacy Torts in a Spaceless
World, 21 HARV. J. L. & TECH. 1, 4-6 (2007); H © Abril# #2422 ik
Rz FiEi g PR B4 R A NP F AT IS R
P2 EFREET 0 TALE G M.
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% Orin S. Kerr, The Mosaic Theory of the Fourth Amendment, 111 MICH. L.

REV. 311, 312-314 (2012).

3 Jones, 132 S. Ct. at 964.
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% Id. at 955. (“GPS monitoring generates a precise, comprehensive record of a

person’s public movements that reflects a wealth of detail about her familial,
political, professional, religious, and sexual associations. ...Disclosed in
[GPS] data ... will be trips the indisputably private nature of which takes
little imagination to conjure: trips to the psychiatrist, the plastic surgeon, the
abortion clinic, the AIDS treatment center, the strip club, the criminal
defense attorney, the by-the-hour motel, the union meeting, the mosque,
synagogue or church, the gay bar and on and on”). # % 4 ;% F Sotomayor
w A EF Scaliad R M AR RAFFRAFE AP RE R AR
2R A @ B SR 0 RS IR F 402 d9% » see Jones, 132 8.
Ct. at 954; The Supreme Court-Leading Cases, 126 HARV L. REv. (No. 1)
226, 229, 234 (2012).
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BEDZ b '& 0 FIEEIRE F SR EF Y BE 0 EICEE X BT
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Al > 2 G pt3ns 2 34 o

Kerr, supra note 33, at 328; £ % # » 32l > F 921 ; BAe4L > 3Ll »
7 144 -
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United States v. Maynard, 615 F.3d 544, 558, 561-562 (D.C. Cir. 2010).
Kerr, supra note 33, at 325.

Maynard, 615 F.3d, at 561-563; Kerr, supra note 33, at 325; Gatewood,
supra note 26, at 703-704, Madelaine Virginia Ford, Comment, Mosaic
Theory and the Fourth Amendment: How Jones Can Save Privacy in the
Face of Evolving Technology, 19 AM. U.J. GENDER Soc. PoL’y & L. 1351,
1364 (2011). # % 2 %% 7 Douglas Ginsburg®|;+ ¥ # % Knotts & 7 i *
AR FG Knotts* BaEda4* FH 25 (dragnet-type

law enforcement ) T AR nFERR oA @ GPSE Tz g B
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41 Jones, 132 S. Ct. at 963, 964 (“It involves a degree of circularity, and judges

are apt to confuse their own expectations of privacy with those of the
hypothetical reasonable person to which the Katz test looks. ...Under this
approach, relatively short-term monitoring of a person’s movements on
public streets accords with expectations of privacy that our society has
recognized as reasonable. But the use of longer term GPS monitoring in
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investigations of most offenses impinges on expectations of privacy. For
such offenses, society’s expectation has been that law enforcement agents
and others would not—and indeed, in the main, simply could not—secretly
monitor and catalogue every single movement of an individual’s car for a
very long period.”).

Id. at 956 (“I would take these attributes of GPS monitoring into account
when considering the existence of a reasonable societal expectation of
privacy in the sum of one’s public movements. I would ask whether people
reasonably expect that their movements will be recorded and aggregated in a
manner that enables the Government to ascertain, more or less at will, their
political and religious beliefs, sexual habits, and so on.”).
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%5 Fep. R. CRIM. PROC. 41(b)(4) “a magistrate judge with authority in the

district has authority to issue a warrant to install within the district a
tracking device; the warrant may authorize use of the device to track the
movement of a person or property located within the district, outside the
district, or both”.
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